
IN THE SUPREME COURT OF NORTH CAROLINA 

No. 225PA21-2 

Filed 13 December 2024 

NORTH STATE DELI, LLC d/b/a /8&.<·6� '(/,&$7(66(1; MOTHERS & 

SONS, LLC d/b/a MOTHERS & SONS TRATTORIA; MATEO TAPAS, L.L.C. d/b/a 

MATEO BAR DE TAPAS; SAINT JAMES SHELLFISH LLC d/b/a SAINT JAMES 

SEAFOOD; CALAMARI ENTERPRISES, INC. d/b/a PARIZADE; BIN 54, LLC 

d/b/a BIN 54; ARYA, INC. d/b/a CITY KITCHEN and VILLAGE BURGER; 

GRASSHOPPER LLC d/b/a NASHER CAFE; VERDE CAFE INCORPORATED 

d/b/a LOCAL 22; FLOGA, INC. d/b/a KIPOS GREEK TAVERNA; KUZINA, LLC 

d/b/a GOLDEN FLEECE; VIN ROUGE, INC. d/b/a VIN ROUGE; KIPOS ROSE 

GARDEN CLUB LLC d/b/a ROSEWATER; and GIRA SOLE, INC. d/b/a FARM 

TABLE and GATEHOUSE TAVERN 

  v. 

THE CINCINNATI INSURANCE COMPANY; THE CINCINNATI CASUALTY 

COMPANY; MORRIS INSURANCE AGENCY INC.; and DOES 1 THROUGH 20, 

inclusive 

 

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unanimous decision 

of the Court of Appeals, 284 N.C. App. 330 (2023), reversing an order entered on 

9 October 2020 by Judge Orlando F. Hudson Jr. in Superior Court, Durham County, 

and remanding the case. Heard in the Supreme Court on 22 October 2024. 

 

The Paynter Law Firm, PLLC, by Gagan Gupta and Stuart M. Paynter, for 

plaintiff-appellants. 
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conducive to risk-spreading across the pool of insureds. Erik S. Knutsen & Jeffrey W. 

Stempel, Infected Judgment: Problematic Rush to Conventional Wisdom and 

Insurance Coverage Denial in a Pandemic, 27 Conn. Ins. L.J. 185, 194²95 (2021). In 

DGGLWLRQ�WR�H[FOXGHG�SHULOV��DQ�´DOO-ULVNµ�RU�´RSHQ-perilsµ�SROLF\�LV�further limited by 

what types of losses are actually covered³DV�LQ�� WKH�W\SH�RI�SURSHUW\�´GDPDJHµ�RU�

´ORVVµ� triggering coverage under a commercial property insurance policy. See Avis, 

283 N.C. at 146 (QRWLQJ�WKDW�´DOO�ULVNVµ�GRHV�QRW�LQFOXGH�´DOO�ORVVHVµ�� 

A hypothetical to clarify this risk/loss distinction: If an alien spaceship crashes 

into a small restaurant, that is a covered risk (aliens are not an excluded cause of 

loss) and a covered loss (the commercial building is damaged). If an alien spaceship 

dumps glitter all over the restaurant, that is a covered risk (aliens are not excluded), 

but the insurance company likely could successfully contend that is not a covered loss 

(the owner can vacuum up the glitter, and the building is fine). A policyholder is 

HQWLWOHG�WR�FRYHUDJH�LI�WKH\�H[SHULHQFH�ERWK�D�FRYHUHG�´ULVNµ�DQG�D�TXDOLI\LQJ�´ORVV�µ 

7KH�UHVWDXUDQWV�KHUH�KDYH�VXFK�́ DOO-ULVNµ�SROLFies for which they have paid tens 

of thousands of dollars in premiums. Specifically, they each have a commercial 

property insurance policy that insures building and personal property from direct 

physical loss or damage caused by a covered cause of loss³that is, all causes of loss 

that are not specifically excluded. They also have a ´Business Income (and Extra 

Expense) CRYHUDJHµ� VXSSOHPHQW� LQVXULQJ� DJDLQVW� ORVW� EXVLQHVV� LQFRPH� VXVWDLQHG�
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when the business must suspend its operations because of a covered loss.2  

Starting with the property insurance policy, it says the following: ´We will pay 

for direct ¶loss· to Covered Property at the ¶premises· caused by or resulting from any 

Covered Cause of Loss.µ� The quotations denote a term defined in the policy.  

$FFRUGLQJ� WR� WKH� GHILQLWLRQV� VHFWLRQ�� ´ ¶Loss· means accidental physical loss or 

DFFLGHQWDO�SK\VLFDO�GDPDJH�µ�%XW�WKH�SROLF\�GRHV�QRW�GHILQH�´physical loss,µ ´physical 

damage,µ or ´accidental,µ even as it defines dozens of other terms across three pages 

of definitions. 

The policy confirms that it is an ́ all-riskµ policy by defining the scope of its risk 

coverage only by its exclusions: Covered Causes RI�/RVV�PHDQV�́ GLUHFW�¶loss· unless the 

¶loss· LV�H[FOXGHG�RU�OLPLWHG�LQ�WKLV�&RYHUDJH�3DUW�µ�7KH�H[FOXGHG�&DXVHV�RI�/RVV�VSDQ�

six pages. Examples include: earthquakes; an ordinance or law that regulates 

construction, use, or repair of any building or structure; war or military action; 

certain kinds of flooding or mudslides; fungi; 
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policies accordingly. Cf. Infected Judgment, at 194²95 (describing insurance as a 

´ULVN-based product, designed to buffer chance happenings of loss-related events by 
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Dictionary 1338.3 Put together, a covered cause of loss must, absent an intervening 

factor, result in the material deprivation, dispossession, or destruction of property.  

Both parties make reasonable arguments about whether that ordinary 

meaning includes closures due to government orders. The restaurants argue that the 

orders did immediately result in material deprivation of property. The orders 

targeted individual conduct on the property, the functions of the property, and how 

policyholders could physically access and occupy the insured space, including 

whether and under what conditions the business premises could be open. See, e.g., 

Exec. Order No. 120, 34 N.C. Reg. 1844 (Mar. 23, 2020). That in turn affected the 

feasibility of business operations. It is true that these restrictions were temporary, 

but WKHUH� LV� QR� ´WRWDOµ� RU� ´SDUWLDOµ� PRGLILHU� that excludes temporary property 

restrictions from coverage.  

&LQFLQQDWL� FRXQWHUV� WKDW� ´GLUHFW� SK\VLFDO� ORVVµ� FDQQRW� VLPSO\� PHDQ� ´ORVV� RI�

SK\VLFDO�XVH�µ�%\�DQDORJ\� it points out that ´ORVV�RI�D�FDUµ�GRHV�QRW�PHDQ�WKH�VDPH�

WKLQJ�DV�´ORVV�RI�XVH�RI�D�FDU,µ�as any grounded teenager could confirm, quoting Image 

Dental, LLC v. Citizens Ins. Co. of Am., 543 F. Supp. 3d 582, 590²91 (N.D. Ill. 2021). 

Extending that logic, it notes that the COVID-19 virus and corresponding 

 
3 Ironically, :HEVWHU·V�7KLUG�DOVR�GHILQHV�́ lossµ as ́ WKH�DPRXQW�RI�DQ�LQVXUHG·V�ILQDQFLDO�

detriment due to the occurrence of a stipulated contingent event (as death, injury, 

destruction, or damage) in such a manner as to charge the insurer with a liability under the 

WHUPV�RI�WKH�SROLF\�µ�ZKLFK�LI�DSSOLHG�KHUH�UHQGHUV�WKH�SROLF\�WRWDOO\�FLUFXODU. Loss��:HEVWHU·V�

Third New International Dictionary 1338. 
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defined as ´LQMXU\� RU� KDUP� WR� . . . property�µ Damage, :HEVWHU·V� 7KLUG� 1HZ�

International Dictionary 571. The distinct meaning of ´lossµ could be one of degree, 

as Cincinnati argues: ´lossµ is complete destruction or total dispossession, as in an 

instance of theft, while ´damageµ is a less-than-complete impairment or alteration. 

That reading would exclude temporary restrictions under the pandemic-era 

government orders that barred access to or use of restaurant dining rooms but not 

WKH�UHVWDXUDQWV·�HQWLUH�premises. Alternatively, a reasonable policyholder could see 

these two words in the disjunctive and read ´lossµ as purposely broader than 

´damage.µ A broader definition could encompass dispossession, deprivation, or 

impairment of use or function, complete or partial. That would include temporary 

dispossession or deprivation of the businesses·�SK\VLFDO�SURSHUW\�XQGHU�government 

orders, as the restaurants argue.  

,W� LV� QRW� REYLRXV� IURP� WKH� FRQMXQFWLRQ� ´RUµ� ZKLFK� RI� WKHVH� WZR� GLVWLQFW� yet 

overlapping meanings the parties intended. But a ´reasonable person in the position 

of the insuredµ� FRXOG� certainly read the provision to include the latter, and the 

ambiguity counsels us to find LQ�IDYRU�RI�WKH�UHVWDXUDQWV·�UHDGLQJ. See Grant, 295 N.C. 

at 43. 



N. S
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at a new permanent location or repairing, rebuilding, or replacing the lost property) 

do not apply, a reasonable policyholder would expect the twelve-consecutive-month 

limit to be WKH�´HDUOLHVWµ�DQG�WKXV�FRQWUROOLQJ�RSWLRQ��$QG�WKDW�WHPSRUDO�OLPLW�VD\V�

nothing as to the contours of a ´direct physical loss.µ 

Looking even further�� WKH� YDU\LQJ� ´H[FOXVLRQVµ� IURP� FRYHUHG� FDXVHV� RI� ORVV�

underscore that the restaurants reasonably expected their losses in these 

circumstances to be covered. Because the policy excludes certain kinds of government 

zoning regulations, government ordinances, government seizures, and war and 

military actions��D�SHUVRQ�LQ�WKH�LQVXUHG·V�VKRHV�FRXOG�UHDVRQDEO\�expect virus-related 

government orders that are not an excluded cause of loss to be covered under the 

policy.  

Notably, too, WKH� UHVWDXUDQWV·� SROLFies contain no exclusions for viruses in 

general, even as 80 Git 
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expectation for a restaurant policyholder, since restaurants are accustomed to 

operating on razor-thin margins and can only do business with use of their physical 

space.  

&LQFLQQDWL��DJDLQ��FRXOG�KDYH�SURYLGHG�D�QDUURZHU�GHILQLWLRQ�RI�́ GLUHFW�SK\VLFDO�

ORVVµ�IRU�WKLV�EXVLQHVV�LQFRPH�FRYHUDJH. It did not. Instead, it opted only to restate its 

non-definition��́ �¶Loss· PHDQV�DFFLGHQWDO�SK\VLFDO�ORVV�RU�DFFLGHQWDO�SK\VLFDO�GDPDJH�µ 

Of course, the more definitions there are, the longer contracts become, and the more 

difficult they can be for an ordinary policyholder to understand. But an insurance 

company need not define every term in its policy to define the core provision around 

which the entire policy operates.  

At bottom, a reasonable person in the position of the insured would understand 

the restaurantV· policies to include coverage for business income lost when virus-

related government orders deprived the policyholder restaurants of their ability to 

physically use and physically operate property at their insured business premises. 

Since Cincinnati·V� LQWHUSUHWDWLRQ� RI� ´GLUHFW� SK\VLFDO� ORVVµ to property is also 

UHDVRQDEOH�� 1RUWK� &DUROLQD·V� EDFNJURXQG� SULQFLSOHV� FRPSHO� XV� WR� UHVROYH� WKLV�

ambiguity in favor of the insured policyholder. See Accardi, 373 N.C. at 295. We 

therefore conclude that the restaurants have stated a claim for coverage due to a 

´GLUHFW�SK\VLFDO�ORVVµ�WR�SURSHUW\�XQGHU�WKHLU�SROLFies, and they are entitled to partial 

summary judgment as the trial court concluded. 
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damage [or otherwise become uninhabitable].µ); Conn. Dermatology Grp., PC v. Twin 

City Fire Ins. Co., 288 A.3d 187, 198 (Conn. 2023) (´[D]irect physical loss of property 

. . . [requires] some physical, tangible alteration to or deprivation of the property that 

renders it physically unusable or inaccessible.µ (cleaned up)); Another Planet Ent., 

LLC v. Vigilant Ins. Co., 548 P.3d 303, 307 (Cal. 2024) �´>'@LUHFW� SK\VLFDO� ORVV� RU�

damage to property . . . must result in some injury to or impairment of the property 

DV�SURSHUW\�µ�� 

1RUWK� &DUROLQD·V background rules of insurance contract interpretation 

counsel against this approach. IW�LV�WKH�LQVXUDQFH�FRPSDQ\·V�responsibility to define 

essential policy terms and the North Carolina courts·�UHVSRQVLELOLW\ to enforce those 

WHUPV�FRQVLVWHQW�ZLWK�WKH�SDUWLHV·�UHDVRQDEOH�H[SHFWDWLRQV� See Grant, 295 N.C. at 43. 

Otherwise, insurance companies are licensed to pitch consumers on an expansive, 

´all-riskµ policy, while hiding behind a narrower definition imposed by judicial fiat 

when it comes time to pay out. Such a setup contradicts RXU�&RXUW·V�KROGLQJV�WKDW�WKH�

lodestar for insurance contract interpretation is the reasonable expectation of the 

policyholder and that ambiguities should be resolved in WKH�LQVXUHG·V�IDYRU.  

III. Conclusion 

In light of the above, we cannot say that the restaurants· policies 

unambiguously bar coverage when government orders and threatened viral 

contamination deprived the policyholder restaurants of their ability to physically use 

and physically operate property at their insured business premises. Accordingly, the 
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policyholder restaurants have stated a claim for coverage and are entitled to their 

claim for partial summary judgment. We reverse the judgment of the Court of 

Appeals and remand this case to the Court of Appeals for further remand back to the 

trial court for further proceedings consistent with this opinion. 

REVERSED AND REMANDED.  


